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THE JUDICIARY OF THE GERMAN EMPIRE. I. 
I. Organization. 

NO part of European public law contains so little literature 
in English as that which relates to judicial organization, 
power and procedure. That this subject has failed to attract 
English and American students is attributable to two causes. 
In the first place, the continental judicial systems have not yet 
received their proper treatment in the constitutions of govern- 
ment, being for the most part merely statutory creations ; and, 
secondly, the investigation of a judicial organization and pro- 
cedure based upon a foreign legal system has been regarded 
as a profitless and uninteresting task In view, however, of 
the increasing attention now given by American students to 
comparative public law, the time has come when a study of 
the continental judiciaries may be entered upon with both 
interest and profit. Of these systems the most recently 
established, the most modern in principle and the most inde- 
pendent in position is that of the German Empire. 

The text of the German Imperial Constitution contains little 
that has any direct bearing upon judicial organization or pro- 
cedure. There is no provision for a supreme court or inferior 
courts ; no apportionment of the judicial power between the 
empire on the one hand and the states on the other, such as 
one would naturally expect to find in a federal system of gov- 
ernment ; nor are there any of those guaranties in connection 
with judicial procedure which the Americans very properly regard 
as indispensable to a well-secured civil liberty and which they 
have wisely placed beyond the reach of legislatures and execu- 
tives. The only court in the empire which has a constitutional 
basis is the Federal Council, which is designated as a tribunal 
for the settlement of certain controversies between the states 
and of constitutional conflicts within the states, in either case 

490 



THE GERMAN JUDICIARY. 49 1 

when called upon by one of the parties interested. 1 The 
only constitutional apportionment of the judicial power is to 
be found (1) in the provision which authorizes the states to 
punish according to their own laws attempts against the exist- 
ence, integrity or security of the Imperial Constitution or 
against the public authorities, 2 and (2) in that which designates 
the Superior Court of Appeals of the three Hanseatic towns 
at Liibeck as the competent authority for the trial of offenses 
against the states of the union. 8 The imperial legislature has 
not yet made use of its constitutional power to enact definite 
rules concerning the competency and procedure of the court 
at Liibeck, and consequently the jurisdiction of this court has 
never been invoked for the trial of such offenses. With these 
unimportant exceptions everything relating to the organization, 
jurisdiction and procedure of the German courts is left to the 
determination of the legislature. The judicial system of the 
German Empire therefore is wholly a statutory creation, and 
whatever judicial protection the legislature may provide for 
individual rights it may withdraw at its pleasure. 4 

The framers of the Imperial Constitution contented them- 
selves with inserting a provision by which the existing com- 
petence and procedure of the state courts were recognized 
until the legislature should create a new system for the whole 
empire. The foundation of the empire, therefore, wrought no 
immediate change in the existing judicial establishments. For 
almost a decade thereafter the status quo continued. But 
already during the time of the North German Confederation a 
movement had been set on foot for the organization of a uni- 
form system of courts for all the states then composing the 
union. Toward the end of the year 1869 the Prussian minister 

1 Reichsverfassung, art. lxxvi. 

2 This provision was superseded by the Judiciary Act of 1877, which conferred 
upon the Imperial Court jurisdiction of the crime of treason against the empire. 

3 Reichsverfassung, arts, lxxiv, lxxv. 

4 The state constitutions, however, are a little more generous in their guaran- 
ties of judicial protection. Many of them contain provisions insuring to the 
accused trial by jury and public oral procedure before a court which is independ- 
ent of the administrative authorities. 
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of justice, upon the request of the chancellor, undertook the 
preparation of a project for the organization of the courts, 
and, after various changes, such a project was laid before the 
Federal Council of the empire in November, 1873, and was 
shortly thereafter approved by it. A year later it was laid 
before the Imperial Diet and, after numerous revisions and 
compromises, was published as law on January 27, 1877, and 
went into effect October 1, 1879. 1 It is an elaborate law of 
over two hundred sections, and as the judicial constitution 
(Gerichtsverfassungsgesetz) of the German Empire it ranks as 
one of the most noteworthy pieces of legislation to be found 
in the imperial statutes. 2 

But the displacement of the various state judicial systems 
by one common system for the whole empire by no means 
exhausted the constitutional power of the imperial legislature on 
the subject. It still had power to enact legislation with regard 
to notes and obligations and to create codes of commercial 
and criminal law and judicial procedure, which, when enacted, 
would supersede those in existence in the several states. 3 
After a considerable struggle a constitutional amendment 
was carried in 1873, which gave the imperial legislature still 
further power over the whole civil and criminal law and judi- 
cial procedure. 4 With this commission the legislature entered 
anew upon the task of unifying and nationalizing the private and 
criminal law and judicial procedure for all the German states. 
The completion of this task, thirty years after the founding of 
the empire, is an achievement unparalleled in legal history. 

This unification of the law was one of the first and greatest 
problems of the new empire. The preparation of a code of 
civil procedure came first in point of time. As far back as 
1862 a commission on which a number of the German states 
were represented had been appointed to draw up a code of civil 
procedure for the German lands; a similar project was attempted 

1 Laband, Staatsrecht des deutschen Reiches, II, 322. 

2 Reichsgesetzblatt (1877), pp. 41-80. 
8 Reichs verf assung, art. ii, sec. 1 3. 

4 Reichsgesetzblatt (1873), P- 379- 
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in 1864, but nothing conclusive came from either of these 
efforts. Shortly after the founding of the North German Con- 
federation a commission was appointed to prepare a code upon 
the basis of the two projects already worked out. The result 
of their labors was laid before the Federal Council in July, 1 870, 
but further action was postponed for the time on account of 
the war with France. After the founding of the empire a new 
commission was constituted, upon which were placed represent- 
atives from the South German states as well. The project of 
this commission was laid before the Federal Council early in 
1872, was accepted with a few modifications and in October, 
1874, was laid before the Diet. Henceforth its history is the 
same as that of the Judiciary Act as told above; it was pub- 
lished as law January 30, 1877, and went into effect October 

if I879- 1 

The codification of the criminal law and procedure was 
carried on simultaneously with the preparation of the two 
measures just mentioned. In April, 1868, the legislature of 
the North German Confederation requested the chancellor to 
prepare as soon as possible a project for a common criminal 
law and a code of criminal procedure. The preparation of the 
law code was completed in a comparatively short time and the 
code went into effect in May, 1870. It was taken over by 
the empire and revised in 1871 and again in 1876. 2 Greater 
difficulties were experienced in the preparation of the code of 
criminal procedure. It was not until 1873 that the first pro- 
ject was laid before the Federal Council. This project was 
vigorously attacked in many quarters because it proposed to 
displace the jury courts by the Schoffen courts, and the Diet 
refused to accept it in that form. It was accordingly recast 

1 Laband, Staatsrecht des deutschen Reiches, II, 319-323 ; Reichsgesetzblatt 
(1877), pp. 83-243. 

2 Zorn, Das Reichs-Staatsrecht, II, 368. It is not to be understood that 
the imperial code displaced all the criminal statutes of the different states. The 
states still have criminal codes, but they are subsidiary law and relate only to 
matters that do not fall within the competency of the imperial legislature, such 
as the press, assemblies, field and forest police, etc. In legislating upon these 
subjects, moreover, the states are under substantial limitations in the matter of 
fixing penalties. Einfuhrungsgesetz zur Strafprozessordnung, sees. 2-5. 
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and in October, 1874, was again laid before the Diet, along 
with the bill for the organization of the courts and the code of 
civil procedure, after which its history is the same as that 
of these two measures as already related. It became law 
February 1, 1877, and went into effect October 1, 1879. 1 

The existence of a common commercial law obviated the 
necessity for the preparation of a new code on that subject. 
Between the years 1848 and 1850 the commercial law and law 
of bills and notes had been codified and had become the law 
of Germany by the concurrent action of the separate states. 
This code was ree'nacted by the empire in 1871. More 
recently it has been revised and brought into harmony with 
the new civil code. It consists of over nine hundred articles 
and illustrates the possibility of reducing to a coherent whole 
the mass of legal rules of so advanced a commercial nation as 
Germany. The work of preparing a national bankruptcy code 
went hand in hand with the preparation of the criminal codes. 
A project was laid before the Federal Council in 1873, and 
referred to a commission of distinguished jurists and repre- 
sentatives of the mercantile and trading classes. They met at 
Berlin in March, 1874, and framed a code which, without 
essential modifications, was adopted by the legislature and 
became law February 10, 1877. Like the other codes it went 
into effect October 1, 1879. 2 

The great diversity in the private law of the different states, 
resulting in some cases almost in legal chaos, very early 
developed a strong sentiment in favor of reducing to a uniform 
system the whole body of private law. This sentiment had its 
first triumph in the constitutional amendment of 1873, which 
extended the power of the imperial legislature so as to cover 
the whole field of civil and criminal law and judicial procedure. 
Originally the German states had a tolerable degree of uni- 
formity in their private law as a result of the reception of the 
Roman civil and canon law during the Middle Ages, but in 

1 Strafprozessordnung, Reichsgesetzblatt (1877), PP- 2 53~348- 

2 Laband, Staatsrecht des deutschen Reiches, II, 324 ; Reichsgesetzblatt 
(1877). PP- 35'"389- 
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the course of the eighteenth and nineteenth centuries this com- 
mon basis was well-nigh destroyed by particular statutes. 1 At 
the time of the founding of the empire there were half a 
dozen legal systems in the German states besides an infinite 
number of local statutes and usages. About two-fifths of the 
population were subject to the Prussian Landrecht of 1794; 
about one-sixth, to the French law as codified by Napoleon 
in 1804; about one-twentieth, to the Saxon Code of 1863; 
and the remainder, to the common law. 2 In some states the 
nobility were subject to a law of their own ; in some instances 
a single inheritance was under the jurisdiction of three legal 
systems. Shortly after the adoption of the constitutional 
amendment vesting the imperial legislature with power over 
the domain of the private law a commission was appointed to 
prepare a civil code. The commission consisted of nine jurists 
and two university professors. Thirteen years were spent on 
the first draft, after which it was published and criticism 
invited. A flood of criticism was poured forth from all quar- 
ters. This was collected and digested and put into the hands 
of a second commission, charged with revising the first draft. 
It was not until January, 1896, that the revised draft was laid 
before the Federal Council. After a sharp parliamentary 
struggle in the Reichstag, during which a vigorous opposition 
was made by Catholics, Agrarians, Socialists and Particularists, 
the code was adopted in July, 1896. January 1, 1900, was 
fixed as the date upon which it was to go into effect. The 
new code consists of 2385 articles and is accompanied by an 
introductory law of 218 articles. It makes a fitting climax to 
the work of codification in Germany, which has been system- 
atically carried on for thirty years and is paralleled only by the 
achievements of Justinian and Napoleon in a similar field. 

Other imperial laws which go to complete the judicial con- 
stitution are the acts for the regulation of the public prose- 
cutors, for regulating the bar, for regulating the costs of the 
courts, for regulating the fees of court officials and for 

1 Munroe Smith, in Political Science Quarterly, II, 105; III, 136. 
3 De Grab, Handbuch der Verfassung und Verwaltung, pp. 225-227. 
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regulating the fees of witnesses and experts. Most of these 
went into effect with the Judiciary Act in October, 1879. 

The result of all this legislation has been the creation for all 
the German states of a uniform system of courts, organized 
upon an imperial plan, and applying a uniform body of private 
and criminal law according to a uniform system of procedure. 
Few things have contributed more to the unification of the 
German nation than this imperial legislation. 1 Especially 
important was the abolition of the numerous and varied juris- 
dictions from which the empire suffered during the first 
decade of its existence. Thus Prussia had maintained a 
special judicial organization both in the eastern provinces 
and in the French provinces, to say nothing of the ecclesias- 
tical courts and other special jurisdictions. In some of the states 
ecclesiastical courts had authority in cases of marriage and 
divorce, with a distinction between Catholics and Protestants. 
Here and there patrimonial courts survived, still retaining 
vestiges of feudal jurisdiction. In some states large classes of 
individuals were exempt from the jurisdiction of the ordinary 
courts. As to procedure, moreover, the oral method had been 
adopted in some states ; in others the old practice of written 
procedure continued. In some the jury court had secured a 
foothold ; in others the Schoffen court was still preferred. 
The position of the advocate and the public prosecutor varied 
in different states, while court costs and fees were regulated 
without regard to any rule of uniformity. Some of the states 
had adopted liberal and enlightened penal codes, while in others 
nineteenth-century conceptions were conspicuously lacking. 
The imperial legislation of 1 877 swept away the last remnants 
of feudal and ecclesiastical jurisdiction, 2 abolished the whole- 
sale exemptions which had been conferred by individual states 
and created uniformity wherever diversity existed. It expressly 
declared that the contentious jurisdiction should be exercised 

1 Compare a speech of the Emperor from the throne, November 22, 1876. 
Zorn, Reichs-Staatsrecht, II, 370, note. 

2 As a matter of fact manorial jurisdiction was practically abolished by the 
administrative reform measures of 1872. 
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in all the states through certain specified courts organized 
according to the prescriptions of imperial law; 1 that all courts 
should be state courts (as opposed to patrimonial and eccle- 
siastical courts) ; that every kind of private jurisdiction should 
be abolished ; and that the exercise of spiritual jurisdiction 
in temporal affairs should be without legal effect. 2 It pro- 
vided, furthermore, that exceptional tribunals should not be 
permitted, save in the case of military courts, and that no 
accused person should be denied the right of trial before his 
lawful judge. 3 Finally, it enumerated the classes who were to 
be exempted from the jurisdiction of the ordinary courts and 
withheld from the states the power of adding to those exemp- 
tions. 4 These were important reforms, the far-reaching effect 
of which can be fully appreciated only by those familiar with 
German legal history before 1879. 

When it came to a division of the judicial power between 
the central and the state governments — a problem peculiar 
to states having the federal system of government — the Ger- 
mans do not seem to have had any great difficulties. In the 
first place they made a distinction between the contentious 
and the voluntary forms of jurisdiction and placed the whole 
field of contentious jurisdiction under the exclusive control of 
the imperial government. The exercise of the voluntary juris- 
diction, on the other hand, was left to the regulation of the 
states, and to this subject the prescriptions contained in the 
imperial law for the organization of the courts and the imperial 
codes of procedure have, therefore, no application. 5 To relieve 
the states, however, from the necessity of creating a special 

1 Gerichtsverfassungsgesetz, sec. 12. 

2 Ibid.., sec. 15. ' Ibid., sec. 16. 

4 Ibid., sees. 18, 19, 21 ; Laband, Staatsrecht, II, 349. 

5 Laband, Staatsrecht des deutschen Reiches, II, 329 ; Gerichtsverfassungs- 
gesetz, sees. 12, 13; Einfiihrungsgesetz zum Gerichtsverfassungsgesetz, sec. 2. 
The so-called voluntary jurisdiction is really administrative rather than judicial 
and is imposed upon the courts partly from historical reasons and partlybecause 
of the special fitness of the courts for the performance of such business. It 
includes such matters as adoption, registration of land titles, authentication of 
certain legal documents, certain duties which relate to minors, etc. See Bornhak, 
Preussisches Staatsrecht, III, 109; Von Ronne, Staatsrecht, Bd. ii, Abth.ii, p. 13. 
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class of tribunals, the law for the organization of the courts 
provides that the states may, if they choose, confer the exer- 
cise of the voluntary jurisdiction upon the regular courts 
created by the empire for the exercise of the contentious juris- 
diction, with this limitation, that no other business of admin- 
istration shall be imposed upon them. 1 As a result of this, 
both classes of jurisdiction are generally exercised by the 
regular courts. 

For the exercise of the contentious jurisdiction the imperial 
law of 1877 created a system of courts of four grades: the 
district court {Amtsgerichf), the territorial court 2 {Landesge- 
richt), the superior court {Oberlandesgericht) and the Impe- 
rial Court (Reic/isgeric/it). 3 It is provided, moreover, that in 
any state where several superior courts have been established, 
except Saxony, within whose territory the Imperial Court has 
its seat, a supreme court of appeal (Oberstes Landesgericht) may 
be organized and vested with the greater part of the appellate 
jurisdiction of the Imperial Court in civil cases.* Prussia and 
Bavaria are the only states entitled to the benefit of this privi- 
lege at the present time, and Prussia has declined to take 
advantage of it. Bavaria, therefore, is the only German state 
which has its own supreme court of appeal and from whose 
territory the Imperial Court is excluded, so far as concerns 
appellate jurisdiction in most civil matters. The provision of 
the law which permits the states thus to oust the jurisdiction 
of the Imperial Court in civil cases has been the subject of 
much criticism by the commentators, and it is fortunate for 
the empire that so few of the states are entitled to make use 
of the privilege. 5 

It is to be noticed that the law of 1 877 for the organization 
of the courts, while conferring the exercise of the contentious 

1 Einfiihrungsgesetz zum Gerichtsverfassungsgesetz, sec. 4. 

1 Sometimes called "circuit court." * Gerichtsverfassungsgesetz, sec. 12. 

4 Einfiihrungsgesetz zum Gerichtsverfassungsgesetz, sec. 8. The exception con- 
sists of those cases which may be appealed by means of the Derufungsprozess ; 
those which formerly belonged to the jurisdiction of the Imperial Commercial 
Court ; and those which may be assigned to the Imperial Court by special laws. 

5 Laband, Staatsrecht, II, 358. 
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jurisdiction upon the four classes of courts of which mention 
has been made, restricts the contentious jurisdiction to those 
civil controversies at law (bilrgerliche Rechtsstreitigkeiteti) and 
criminal cases which do not fall within the competence of 
either the administrative officials or the administrative courts, 
or which have not been assigned by imperial law to special 
courts. 1 Thus the law by implication excludes from the regu- 
lar courts administrative questions, but it nowhere attempts to 
define what shall be included under administrative business. 
This power was left to the individual states. 2 

Finally, it must not be inferred from what has been said 
of the plenary power of the imperial legislature over the 
contentious jurisdiction that the administration of justice is 
completely centralized in Germany. It is not the duty of 
a Bundesstaat, the Germans said, to centralize the whole 
administration of justice ; for, so long as there are individual 
states, they must have courts and participate in this function. 3 
Hence, while the legislature of the empire has enacted certain 
norms in accordance with which the courts must be organized 
and their procedure regulated, the actual administration of 
justice is for the most part left to the states. The courts 
which exercise the contentious jurisdiction are the creation of 
imperial law, their competency and procedure are determined 
by the same authority, they are held by judges whose qualifica- 
tions and tenure are prescribed by imperial statute and who are 
charged with the interpretation of imperial law ; yet, with the 
exception of the Reichsgericht, they are regarded not as imperial 
courts but as state courts. 4 The judges are appointed by the 
state governments ; their compensation is determined and paid 
by the same authorities, under the limitation that the compen- 
sation must amount to a substantial support for the judicial 

1 Gerichtsverfassungsgesetz, sec. 13. The controversies at law here referred 
to are those of private law and not of public law. 

2 Laband, Staatsrecht, II, 340. 

3 Von Mohl, Reichsstaatsrecht, pp. 196-198. 

4 "Die deutschen Gerichte sind Landesgerichte." — Zorn, op. cit., II, 389. 
"Die Richter sind Landes- nicht Reichsbeamte." — Schulze, Lehrbuch des 

deutschen Staatsrecht, II, 136. 
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station, not including fees; 1 the courts exercise jurisdiction in 
the name of the state executives and by authority of state law ; 
their territorial competency is determined by the state govern- 
ments ; they are subject to the oversight of the ministers of 
justice of the states in which they exercise their functions ; 
and the whole cost of the judiciary, except in the case of the 
Imperial Court, is borne by the state governments. All of the 
regular courts, with the same exception, are free from imperial 
control, under the limitation that whenever justice is delayed 
or denied in any state it shall be the duty of the Federal 
Council to interfere and see that the desired relief is 
afforded. 2 

This is the German theory of centralization in legislation 
and decentralization in administration. According to that view 
the law should be national, that is, the national consciousness 
should prevail over the local consciousness. When it comes 
to fixing the concepts of the criminal law the German method 
undoubtedly has elements of great value, and the United States 
might follow Germany in this respect with profit. Under 
the limitations and restrictions to which attention has been 
called, it is the duty of the states to establish courts and exer- 
cise the contentious jurisdiction according to the prescriptions 
of imperial law. The duty of seeing that they carry out this 
duty in good faith rests upon the emperor, who exercises his 
authority through the imperial chancellor. 3 If after due notifi- 
cation a state persists in its disregard of the imperial rules 
concerning judicial administration, the remedy is federal execu- 
tion. The duty of oversight by the state administration, how- 
ever, does not include the right to interfere in the course of a 
trial, which formerly existed in Germany and which to some 
extent still prevails in France. 4 It consists rather in seeing 
that courts are provided in sufficient number to meet the neces- 
sities of judicial business and of seeing that they are filled with 
legally qualified judges ; that a sufficient number of public 

1 Gerichtsverfassungsgesetz, sec. 7. 

4 Reichsverf assung, art. lxxvii 3 Ibid., art. xvii. 

4 Schulze, Das preussische Staatsrecht, II, 295. 
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prosecutors is provided ; and that the rules of procedure 
prescribed by the imperial legislature are followed. 

An examination of the Judiciary Act of 1877 shows that 
there are four classes of courts in the empire. The first class 
consists of the regular judicial courts described above. The 
second includes a series of special tribunals maintained by the 
imperial government for imperial purposes — such as the military 
and consular courts, the courts of the imperial protectorates 
(Schutzgebiete), arbitration tribunals and disciplinary courts. 
In the third class are included a number of special tribunals 
(besondere Gerichte) which are maintained by the states and 
are exclusively state courts. These are: (1) the Rhine navi- 
gation and Elbe customs courts, having their basis in interstate 
treaties ; (2) agrarian courts, which decide questions arising 
out of the reforms by which tenants were relieved of feudal 
burdens ; (3) communal courts (Gemeindegerichte), which have 
jurisdiction over minor civil controversies in which the amount 
involved does not exceed sixty marks ; and (4) industrial courts 
(Gewerbegerichte), which decide disputes between employers and 
employees. The establishment or retention of this third class 
of courts is not obligatory upon the states. They may in fact 
transfer to the regular territorial courts {Landesgerichte) or, with 
the assent of the Federal Council, to the Imperial Court, 1 the 
jurisdiction of these tribunals in last instance. Furthermore, 
the principles of the Judiciary Act and the rules of the imperial 
codes of procedure have no application in the proceedings of 
these special tribunals, even when they exercise the contentious 
jurisdiction, which happens in a few cases. Through the excep- 
tional privileges of these tribunals the states possess the power 
to erect within their borders a special jurisdiction over which 
the empire exercises no control. 2 

The fourth class of courts according to my arrangement are the 
administrative tribunals, state and imperial, and the "competence 
conflict " courts maintained by the states to settle questions of 
jurisdiction between the judicial and the administrative courts. 

1 Einfuhrungsgesetz zum Gerichtsverfassungsgesetz, sec. 3. 

2 Laband, Staatsrecht, II, 344. 
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Before entering upon a discussion of these different classes 
of courts it may be well to note that the states are empowered 
to conclude conventions among themselves for the transfer of 
the exercise of the judicial power from one to another, or for 
the exercise of this power in common. A number of conven- 
tions of the former class have been made in favor of Prussia. 
Thus the judicial power of the little principality of Waldeck 
is exercised to the fullest extent by the Prussian courts ; the 
duchy of Anhalt is under the jurisdiction of the Prussian 
superior court at Naumburg; the jurisdiction of the principality 
of Birkenfeld has been vested in the Prussian territorial court 
at Saarbrucken and the superior court at Cologne ; the princi- 
pality of Schwarzburg has transferred the exercise of its judicial 
power to the Prussian circuit court at Erfurt and the superior 
court at Naumburg. Conventions among the states for the 
maintenance of common courts have been concluded in a 
number of instances. Thus Prussia and the Thuringian states 
have established common jury courts at Gera and Meiningen 
and a superior court at Jena ; the three Hanseatic cities, a 
superior court at Hamburg; the two Mecklenburgs, a superior 
court at Rostock. 

Let us turn now to the organization and jurisdiction of the 
regular judicial courts as provided in the imperial Judiciary Act 
of 1877. The lowest of these in the scale, the district or 
magistrates' court (Amtsgericht), is a tribunal of first instance 
only, and when hearing civil cases it is held by a single judge. 
It is, then, an exception to the general rule that German courts 
are organized on the collegial plan. If several judges compose 
the court, as is often the case, the business is distributed 
among them and each exercises his functions separately, though 
one must exercise a general supervision over the others. The 
organization of the district courts is left to the states, under 
the limitations prescribed by imperial law with regard to the 
qualifications, tenure and compensation of the judges. At the 
present time there are about nineteen hundred such courts in 
the empire, or about one for every twenty-seven thousand of 
the population. 
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Their jurisdiction in civil matters extends to certain cases 
in which the amount involved does not exceed 300 marks and 
to certain controversies without respect to the amount involved, 
such as disputes between lessors and lessees, employers and 
employees, travellers and innkeepers or common carriers, decla- 
rations of lunacy and prodigality, bankruptcy, etc. In criminal 
cases the judge associates with himself two laymen called 
Schoffen, thus forming a Schoffen court, which is a criminal tri- 
bunal of the lowest rank. The creation of these courts revived 
an old Germanic institution which was preferred by many to the 
jury court. Schoffen service is a duty of the subject and carries 
no compensation except travelling expenses ; the Schoffen are 
selected in the same manner as jurors and are required to possess 
the same qualifications. Ordinarily these lay judges exercise 
judicial functions to the same extent as the professional judges 
and have an equal right to vote on all questions that arise 
during the progress of the trial. They do not, however, take 
part in fixing the punishment. The criminal jurisdiction of 
the Schoffen court extends to all misdemeanors and petty 
crimes for which the punishment does not exceed three months' 
imprisonment or a fine of 600 marks. There are a few minor 
criminal cases in which the lay assessors do not participate, 
and which are settled by the judges alone or by the police author- 
ities. Jurisdiction of certain offenses may also be assigned to 
the Schoffen court by the criminal chambers of the territorial 
court upon the proposition of the public prosecutor. 1 

Next above the district courts are the territorial courts 
(Landesgerichte)? Their organization is collegial ; they are 
divided into civil and criminal chambers, usually consisting 
of three and five judges respectively, and they are courts of 
both first and second instance. The territorial competency 
of each court and the number of judges who shall constitute 
it are determined by the state governments, subject to the 

1 Gerichtsverfassungsgesetz, sees. 22-57 ; Holtzendorff, Rechtslexikon, arts. 
" Amtsgericht " and " Schoffengericht." 

2 There are at present 172 territorial courts in the empire, or one for every 
303,953 of the population. — Statesman's Yearbook (1898), p. 540. 
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limitation that the minimum number of judges who shall con- 
stitute a chamber in certain cases is fixed by imperial law. 
At the head of the court is a president, who is at the same 
time president of one of the chambers and who presides over 
the court when it sits in plenum, which rarely occurs except to 
prevent conflicting decisions among the chambers. Before the 
beginning of each business year the frasidium 1 divides the 
court into chambers, the president announces the chamber to 
which he will attach himself, the presidents of the other cham- 
bers are chosen, and the business for the ensuing year is dis- 
tributed among the several chambers. The division into civil 
and criminal chambers is made obligatory by imperial law, and 
every judge may be a member of several chambers. 

The civil chambers have appellate jurisdiction in cases which 
come up from the district courts, and original jurisdiction in 
controversies which have not been assigned to the district 
courts. In the latter class of cases, however, the parties may 
by express agreement bring their suits in the district courts 
if they choose. The jurisdiction of the criminal chambers 
extends to certain preliminary investigations as provided in 
the code of criminal procedure ; to appeals from decisions of 
special inquest judges, of the district judges and of the Schoffen 
courts ; to misdemeanors ( Vergehen) which are not cognizable 
by the Schoffen courts ; to those crimes ( Verbrechen) the pun- 
ishment for which does not exceed five years' imprisonment 
in the penitentiary; to crimes committed by persons under 
eighteen years of age ; and to certain other cases enumerated 
in the criminal code. 

For localities remote from the seat of a territorial court pro- 
vision is made for a sort of detached criminal chamber which 
meets at the seat of the district court. Such a special cham- 
ber is established by the minister of justice and is held by 
judges of the territorial court, or by district judges designated 
by the minister of justice and the prasidium of the territorial 
court. The Judiciary Act does not provide for detached 

1 The prasidium of a court consists of the president, the directors and the 
senior member in judicial service. 
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chambers for civil cases in general. But where commercial 
interests are sufficiently large to justify it, the minister of 
justice is authorized to establish a separate chamber for the 
exclusive determination of commercial cases, such as suits 
between merchants, suits on bills of exchange, suits concern- 
ing trademarks, etc. This chamber may hold its sessions at 
the seat of the territorial court or at any other place in the 
district. It consists of one judge learned in the law and two 
active representatives of the mercantile class. The position 
of the lay members is honorary, and they are appointed upon 
the recommendation of certain commercial organizations within 
the district. They take an oath of office, and during their 
term they have all the rights and duties of judicial officers. 

For the trial of crimes not cognizable by the criminal cham- 
bers or the Imperial Court, jury courts are provided, to meet 
periodically at the places at which the territorial courts are held, 
though for special reasons sessions may be held elsewhere in 
the district. They are treated as a part of the territorial court, 
though really their organic connection with it is not very close. 
The jury court consists of a bench of three judges and twelve 
jurors. The jurors determine the question of fact, and the 
judges apply the law. Jury service is a duty of the subject, 
but the qualifications are more rigid than in the United States, 
and the disqualifications are more numerous. Jurors are drawn 
by lot in open session of the territorial court and in the pres- 
ence of at least two judges and the public prosecutor, from a 
list of eligibles prepared by the Vorsteher of the commune 
before the beginning of each year. The judicial members of 
the jury court are appointed by the president of the territorial 
court from among the territorial judges, except in the case 
of the president, who is appointed by the president of the 
superior court. 1 

Next above the territorial court, in the judicial system, is 
the superior court (Oberlandesgericht). Like the territorial 
courts, the superior courts are collegial in form and are divided 

1 Gerichtsverfassungsgesetz, sees. 58-1 19 ; Holtzendorff, arts. " Schwurgericht " 
and " Landesgericht "; Laband, op. cit., II, 338 et seq. 
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into civil and criminal senates, with a president of the court 
and the necessary number of senate presidents. 1 The rules 
for the distribution of business among the senates and for the 
assignment of members are the same as for the chambers of the 
territorial courts. The superior courts have no original jurisdic- 
tion but are exclusively courts of appeal from the territorial 
courts. At the present time there are twenty-eight superior 
courts in the empire, fifteen of which are in Prussia. The 
superior court at Berlin is known as the Kamtnergericht, and 
is the special forum for the members of the Hohenzollern 
families. 

Coming next in the series is the Supreme Court of Appeal 
{Oberstes Landesgericht), which, as has already been stated, 
may be established in any state where there are several 
superior courts in existence except Saxony. As yet, Bavaria 
alone has elected to establish such a tribunal. It consists 
of fifteen judges, has its seat at Munich, and is a final court 
of appeal in most civil cases decided by the Bavarian territorial 
courts. 

Finally, standing at the top of the judicial hierarchy is the 
Imperial Court, the only judicial tribunal in Germany whose 
jurisdiction is coextensive with the territory of the empire, and 
the only one which, considered from every point of view, is 
an exclusively imperial judicial organ. It may be said that the 
idea of a supreme court of appeal for all the German states 
was not a new one to the framers of the Judiciary Act of 1877. 
During the later Middle Ages and until the end of the seven- 
teenth century the Reichshofgericht and the Reichskammerge- 
richt were important tribunals of ultimate appeal for many of 
the German states. 2 The former was primarily a personal 
court of the emperor and exercised criminal jurisdiction over 
the immediate subjects of the emperor (Reichsunmittelbaren), 
even when ruling princes. Where a crime might involve the 
deposition of a prince the court conducted the preliminary 

1 The divisions of the Landesgerichte are called chambers ; those of the higher 
courts, senates. 

2 Schulze, Lehrbuch des deutschen Staatsrechts, II, 129-131. 
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investigation, leaving the final decision to the Diet. The 
ReicJiskammergericht was a far more important court. It had 
original jurisdiction in civil suits against Reichsuntnittelbaren 
and appellate jurisdiction in civil cases from decisions of 
state courts. It was also an administrative court of highest 
instance. But the value of the court was to a considerable 
extent impaired by the privilegium de non appellando, which 
was bestowed upon many of the great princes, and which 
insured that no appeal should be taken to the Imperial Court 
in their dominions. With the break-up of the empire in 1806 
the whole administration of justice fell into the hands of the 
individual states. 1 The greater states established superior 
courts of appeal of their own ; the smaller states dispensed 
with them entirely. When the Germanic Confederation was 
formed in 1 8 1 5 no attempt was made to revive the old imperial 
courts or to establish a similar organ ; but as the right of three 
instances was regarded as an inalienable right of the sub- 
ject, provision was made for joint superior courts in the 
smaller states which had neglected to establish courts of 
appeal. 2 In 1849 a Prussian project for a Supreme Imperial 
Court having some elements in common with the Supreme 
Court of the United States was brought forward, but the 
hopes of the Liberals were shattered in this respect as in 
others. 8 By the time of the formation of the North German 
Confederation the sentiment in favor of a final court of 
appeal for the German states was very strong, and many 
projects were presented, for all of which the old ReicJiskam- 
mergericht served as a convenient model. The articles of 
union, however, were adopted without any provision for a 
supreme court. But in June, 1869, the Diet took a step the 
constitutionality of which has been questioned. 4 It estab- 
lished a Supreme Court of Commerce (Reichsoberhandelsgericht) 

1 " The Germans," says Schulze, " looked with a certain pride upon their 
imperial courts, especially the Kammtrgericht, and frequently referred to it as 
the palladium of the German imperial constitution. It was therefore earnestly 
deplored when this honorable institution came to an end." — Lehrbuch des 
deutschen Staatsrechts, II, 131. 3 Schulze, Lehrbuch, II, 133. 

3 Bundesverfassung, art. xii. 4 Laband, Staatsrecht, II, 317. 
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for the Confederation and conferred upon it a considerable 
jurisdiction, which was enlarged by statute from time to time. 1 
This tribunal was taken over by the empire in 1871, and con- 
tinued to exist until 1879, when it was succeeded by the present 
Imperial Court, with its seat at Leipsic 2 in Saxony. 

At the present time the court is composed of four criminal 
senates and six civil senates, with an aggregate membership of 
over ninety judges, including the president of the court and 
the senate presidents. 3 The judges are appointed by the 
emperor upon the nomination of the Federal Council, which 
is under no obligation to apportion the nominations with 
reference to the states or to any geographical basis whatever. 
The tenure of the judges is for life, and the qualifications are 
the attainment of the thirty-fifth year and eligibility to judicial 
office in one of the states.* The separation into senates, the 
distribution of business among the senates and other matters 
of routine are determined in a manner substantially the same 
as in case of the territorial and superior courts. In the choice 
of presidents the four members oldest in judicial service are 
entitled to preference. The main differences between the 
Imperial Court and all other judicial courts created by 
imperial law are : first, the Imperial Court exercises the 
jurisdiction of the empire, i.e., its jurisdiction is reichsstaat- 
lich, not landesstaatlich ; second, the members are imperial 
officers, are required to take an oath of allegiance to the 
empire, are paid out of the imperial treasury and are respon- 
sible only to the imperial government for their conduct. 

The chief purpose of the Imperial Court is to preserve legal 
unity within the empire, and consequently its jurisdiction is 
coextensive with the territory of the states composing the 
union. It is a court of first, second and third instance. In 

1 Von Mohl, Reichsstaatsrecht, p. 196; Schulze, Lehrbuch des deutschen 
Staatsrechts, II, 133 et seq. 

2 This place was chosen only after a spirited parliamentary struggle in which 
the Prussian members, who favored Berlin, were beaten by a majority of two votes. 

3 Almanach de Gotha for 1902, p. 488. 

* While the emperor is restricted to those nominated by the Federal Council, 
he may reject the nominations and demand others. 
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civil matters it has no original jurisdiction, and its appellate 
jurisdiction extends to appeals from decisions of the superior 
courts, except in Bavaria, consular courts and the Imperial 
Patent Office Administrative Court. Upon request of any state 
concerned, and with the assent of the Federal Council, the 
Imperial Court may also settle conflicts of jurisdiction arising 
between the judicial and administrative courts of such state. 
This authority has rarely been made use of, since the states 
generally have provided "competence-conflict" courts of their 
own. The criminal jurisdiction of the Imperial Court extends 
in first and last instance to all cases of high treason against the 
emperor or against the empire ; 1 to appeals in certain cases 
from the decisions of the territorial courts and the jury courts; 
and to appeals from decisions of the consular courts. The 
chambers discharge their functions separately and act in plenum 
only to prevent conflicting decisions. There is nothing to pre- 
vent the court as a whole from overruling a previous decision ; 
but, as its primary purpose is the maintenance of legal unity, 
the commentators insist that the former decision ought not to 
be disturbed unless the legal basis for it can be shown to be 
unsound. 2 Finally, the Imperial Court is not simply a cassation 
tribunal with power merely to affirm or quash the decisions of 
the lower courts and order new trials, as is the case with the 
French Supreme Court, but it is also a court of reformatory 
jurisdiction in some cases — a Revisionsgericht — with power 
to revise decisions brought up for its consideration and substi- 
tute for them decisions of its own. 3 

Before concluding the discussion of the organization of the 
regular judicial courts it may be well to refer briefly to the 
state attorneyship, which was first provided for in all the Ger- 
man states in 1879. The Judiciary Act requires that there 

1 Gerichtsverfassungsgesetz, sec. 136. The effect of this provision in the Judi- 
ciary Act was to supersede art. lxxiv of the Imperial Constitution. By that article 
the punishment of treason against the empire was left to the action of the states 
according to the laws therein existing. Art. lxxv, which relates to the trial of the 
crime of treason against the states, has also been rendered practically nugatory. 

2 Zorn, Staatsrecht, II, 416; Holtzendorff, Rechtslexikon, III, 392. 

3 Schulze, Lehrbuch des deutschen Staatsrechts, II, 140. 
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shall be attached to every regular judicial court a public pros- 
ecutor, who shall have sole charge of the prosecution of cases. 
In the case of the Imperial Court there is a superior attorney- 
general and one or more subordinate attorneys-general, who are 
under the supervision of the imperial chancellor and who are 
appointed by the emperor upon the nomination of the Federal 
Council. Each superior court, territorial court and jury court 
has attached to it one or more state attorneys, and each district 
court one or more district attorneys, appointed by the state 
governments. The organization of the state attorneyship is 
usually collegial in form, but the law requires that it shall 
always act as a single organ (einheitlich Behorde). These 
prosecutors are distinctly state officers and are under the 
supervision of the minister of justice of the state in which 
they exercise their functions. They are independent of the 
courts and of popular control, but not of the administration. 
Since 1882 there has been an imperial bureau of justice, 
consisting of a secretary of state, a director and a number of 
councilors. Its duties are concerned primarily with the prepa- 
ration of measures which relate to the Imperial Court, the bar 
and the imperial codes. It also exercises supervision over the 
execution of the imperial justice laws, and until recently it 
supervised the preparation of the civil code. 

Such is the organization and such the jurisdiction of the 
regular judicial courts created by the act of 1877. As for the 
special tribunals set up both by the imperial government and 
by the states, embracing the second and third classes in the 
arrangement above, 1 the reference which has already been made 
in another connection must suffice for this paper. It remains, 
therefore, to notice briefly that part of the judicial system which 
has to do with the settlement of administrative controversies. 

The idea of a special class of tribunals for the settlement of 
administrative questions was borrowed from the French, who 
near the close of the eighteenth century attempted to free the 
administration from judicial control by forbidding the judges 
to interfere in any manner with the administrative authorities 

1 Ante, p. 501. 
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and by providing a system of quasi-judicial tribunals, upon 
which the administration was largely represented, to exercise 
jurisdiction over the acts of administrative officials. The 
idea was strong that the function of deciding controversies 
in which the government was primarily interested, and in which 
great weight ought to be given to considerations of expediency, 
should be vested in a tribunal composed of men trained in pub- 
lic law and administration rather than in a court composed of 
men trained only in the private law, and whose lives had been 
spent in the application of the principles of the private law. 
By such tribunals the French and Germans have sought to 
avoid some of the awkward situations into which American 
judges have worked themselves through a too rigid adherence 
to the principles of the private law in the settlement of public 
administrative questions. 1 The end is attained by restricting 
the judicial courts to the settlement of controversies of private 
law and criminal cases and by intrusting the development of 
all other public law to courts composed partly of trained jurists 
and partly of active administrators. This arrangement has 
unquestionably contributed dignity and efficiency to the admin- 
istration, but it is not so clear that it has not been at the 
expense of private rights. 

The so-called separation of justice from administration was 
first effected in Prussia in 1808. 2 At the time of the establish- 
ment of the empire in 1871 a number of the German states 
had administrative courts, and no attempt was made to inter- 
fere with them or to supersede them by a uniform system, 
as was done later in the case of the judicial courts. On 
account of the great diversity of administrative conditions 
in the different states it was regarded as inexpedient to 
attempt to establish a uniform system of administrative courts 
with jurisdiction of certain enumerated questions; that is, 
it was deemed improper to attempt to fix the boundaries 

1 For example, the doctrine of the United States Supreme Court in the 
case of New Jersey vs. Wilson, 7 Cranch, 164, and in Jefferson Branch Bank 
vs. Skelly, 1 Black, 436. 

2 De Grais, Handbuch der Verfassung und Yerwaltung, p. 220. 
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between justice and administration by imperial law. 1 There- 
fore the whole matter of administrative courts and their 
jurisdiction was left to the states without limitation or 
restriction. The constitutional significance of this lies in 
the fact that the states possess the power so to fashion their 
administrative jurisdiction as to withdraw a large class of con- 
troversies from the jurisdiction of the regular courts, and con- 
sequently from the operation of the imperial justice laws and 
rules of procedure. In other words, it belongs to the states to 
restrict or extend the sphere of operation of the imperial codes 
according as they choose to enlarge or narrow the sphere of 
administrative jurisdiction. 2 This power is implied in the 
wording of Section 13 of the Judiciary Act. 

The organization of the administrative courts varies in the 
different states. In Prussia, where the administration has been 
most scientifically organized, three instances have been pro- 
vided, represented by the circle committee, the district court and 
the supreme administrative court, all created in 1875. The 
last is a court of great influence and popularity. Its creation 
was largely the work of Professor Rudolph Gneist of the 
University of Berlin, who became one of its first members. 
The judges are appointed for life by the king; one-half of 
them must be qualified for judicial office, the other half for 
the higher administrative service. The seat of the court is at 
Berlin. 3 At the present time administrative courts exist in 
Prussia, Bavaria, Wurtemburg, Baden, Hesse, Anhalt, Bruns- 
wick, Saxe-Meiningen and Lippe. 4 The judges generally 
enjoy a life tenure (as distinct from the French system, where 
they hold at the pleasure of the administration), and they 
are not subject to the direction of the higher administrative 
authorities. They have the same right as other judges to 
inquire into the validity of laws and ordinances and to refuse 
to be bound by such as have not been properly enacted. 5 

1 Schulze, Lehrbuch des deutschen Staatsrechts, II, 1 36. 
s Laband, Staatsrecht des deutschen Reiches, II, 342. 

3 De Grais, Handbuch der Verfassung und Verwaltung, p. 56. 

4 Meyer, Deutsches Staatsrecht (edition of 1899), p. 605. 

5 Ibid., p. 470. 
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To settle conflicts of jurisdiction which must inevitably arise 
between the judicial courts and the administrative courts or 
administrative authorities various methods had been resorted 
to, when in 1 847 Prussia adopted the system of special " com- 
petence-conflict " courts, composed partly of judges learned in 
the law and partly of administrators appointed by the king. 1 
The Prussian constitution of 1850 made mandatory the set- 
tlement of conflicts of authority between the courts and the 
administrative authorities by a special tribunal of this kind. 2 
The Judiciary Act of 1877 recognized the validity of the 
" competence-conflict " courts wherever they existed, and 
attempted to secure uniformity in their organization by pro- 
viding that at least one-half of their membership should con- 
sist of judges of the Imperial Court or of the superior courts, 
that all members should be appointed for life, and that the 
decisions of the courts should be rendered in public session of 
at least five members after a hearing of the parties concerned. 3 
These are the restrictions placed upon any state which chooses 
to provide for the settlement of questions of jurisdiction by 
means of a " competence-conflict " court. If any state chooses 
not to establish such an organ, the Judiciary Act provides that 
it may send its cases to the Imperial Court for decision. So 
far Bremen is the only state that has made use of this 
privilege. 

Finally, it must be noted that a number of administrative 
courts have been established for the imperial service. The 
most important of these are the poor law board, the railway 
court, the patent office court, the disciplinary court and the 
marine office court. There are, however, no imperial "com- 
petence-conflict " tribunals. Conflicts of authority between the 
administrative authorities in the imperial service and the courts 
are settled, as in England and the United States, by the regu- 
lar judicial courts. 

1 Von Ronne, Staatsrecht der Preussischen Monarchie, Bd. i, Abth. i, p. 301. 

2 Art. xcvi. The court established in accordance with this article sits at 
Berlin and consists of eleven members, six of whom are judges of the superior 
court. 3 Einfiihrungsgesetz, sec. 17. 
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In reviewing the organization of the German judiciary the 
features which appear most striking to an American student 
are its statutory position and the absence of every consti- 
tutional guaranty of judicial protection ; the constitutional 
importance which is attached to the separation of the conten- 
tious from the voluntary jurisdiction ; the existence of one 
uniform system of courts for the interpretation of imperial law 
and state law alike, instead of a dual system with the ever- 
recurring question of concurrent and exclusive jurisdiction ; 
the existence of a uniform judicial procedure for all the regular 
courts of the empire; the collegial character of all the courts 
except those of lowest instance and their division into civil and 
criminal chambers ; the provision for auxiliary judges (Hiilfs- 
richter) for all the courts except the Imperial Court ; the par- 
ticipation of the lay element in the trial of criminal cases ; the 
restriction of the regular judicial courts to the decision of con- 
troversies of private law and criminal cases ; the existence of 
special judicial courts not subject to the imperial justice laws 
and codes of procedure ; the creation of administrative courts 
for the decision of administrative questions and the absolute 
power of the states to fix the content of the administrative 
jurisdiction; the separate codification of the commercial law 
and the provision for special commercial chambers in those 
parts of the country where the commercial interests are large ; 
the designation of a state court as the competent authority for 
the trial of attempts against the security of any one of the 
states ; the power of the imperial authorities to coerce a 
delinquent state which denies justice to an individual or which 
is tardy in giving him the proper judicial relief; the regula- 
tion by imperial law of the duties and relations of the bar, the 
public prosecutors, and the regulation of court costs and fees 
of court officials ; and, finally, the creation of one common 
court for all the empire, whose duty is to preserve legal unity 

by its decisions. , ... _ 

J J. W. Garner. 

Columbia University. 



